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Migrants against Immigrants:

A Historical Study of Modern Immigration Law in the United States

Han Chi

Abstract: When the Supreme Court sustained the entry restrictions challenged in Trump ». Hawaii
neither the opinion nor the government’ s briefs named the 1889 decision that had supplied the authority being
exercised. This article treats silence as diagnostic. Chae Chan Ping v. United States established the plenary
power of the political branches over the admission and exclusion of aliens a doctrine that remains the
organizing principle of American immigration law and a load — bearing element of its foreign relations law; yet it
can no longer be named because its reasoning discloses what the doctrine is made of. Plenary power is not a
doctrine of separated powers that happens to have a racist history. It is a constitutional technique whose form
was fixed by the function it was built to perform: producing those who do not belong i. e. the constitutive
Other.

The article” s first claim is that the case was juridified below and de - juridified above. Below the
controversy proceeded entirely within ordinary constitutional grammar—vested right against revocable license
domicile as protected liberty and property the reach of universal guarantees to non — citizens. The Supreme
Court refused to answer the constitutional question and relocated it from constitutional law where the
universalist terms of the Fifth and Fourteenth Amendments and the competence of Congress would have had to
be confronted into sovereignty where they have no purchase. Textless constitutional interpretation thus
warrants analysis as a technique in its own right rather than as judicial carelessness.

The principal doctrinal contribution is a diagnosis of the inference on which plenary power rests. The
opinion establishes that the United States as a state may exclude aliens and then proceeds as though it
followed that Congress may do so constitutionally and unreviewably. Between these propositions lies a step never
taken. Sovereignty in the sphere of international law describes the standing of a state among states; in the
sphere of constitutional law describes the distribution of authority among organs of government and between
government and persons. Moving from one to the other requires constitutional interpretation. The point is
pressed against the authority the opinion invokes: John Marshall’ s proposition on exclusive territorial
jurisdiction concerned a friendly sovereign’ s public vessel and secures freedom from external interference
rather than allocating internal authority. The prevailing criticism holds that the Court conflated constitutional
with international sovereignty. This was substitution rather than confusion: international legal personality was
borrowed to manufacture a domestic competence because the constitutional derivation was unavailable and
plenary power has therefore never possessed the foundation it is assumed to rest upon.

Why was that derivation unavailable? The answer lies in a structural predicament. Sustaining racial
exclusion through judicial review required interpreting the Constitution; but interpretation would have compelled
engagement with amendments whose terms extended to “any person ” at a moment when disagreement about

national membership was politically intolerable. Textless interpretation was not an avoidance of the judicial
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function but the only available means of discharging it. This strategic constitutionalism is self — perpetuating by
construction: once sovereignty rather than text supplies the ground later courts need only reaffirm deference
and supply a fresh characterization of the threat and the foundation is never reopened because nothing in the
doctrine requires reopening it.

For foreign — related rule of law the decisive move is the holding that statutes and treaties occupy an
identical rank so that a later statute may abrogate a prior treaty. What the equivalence accomplishes is
structural: it does not merely permit a breach but removes breach from the category of legal wrong by
relocating it to political decision. The opinion acknowledged that the statute contravened the governing treaties
while holding that courts may not adjudicate legislative motive. Acknowledgment and disclaimer together
constitute the doctrine’ s international posture: the obligation is conceded and simultaneously rendered legally
inconsequential in the only forum competent to enforce it. Pacta sunt servanda was not denied but declared
irrelevant to adjudication—a far more durable result since a principle openly rejected can still be argued
whereas a principle held non — justiciable cannot be litigated at all.

The diplomatic archive shows the structure in operation. Successive Chinese ministers advanced an
argument unanswerable on its own premises and received no substantive reply on one occasion not even an
acknowledgment of receipt. The asymmetry is itself the finding. A state that has domesticated an international
question through non — justiciability need not answer international arguments having already ensured that no
answer can be compelled. The case is thus a paradigm of how domestic constitutional technique performs work
ordinarily attributed to foreign policy. It is a lesson applicable wherever entry status and mobility are
governed by characterizations of national security.

Why such a technique was required is explained through three operations upon the boundary of status.
Boundaries are made through status manipulation which means redescription of a long — domiciled resident as
an unassimilable foreign subject so that exclusion at once presupposes and constitutes the identity it defends.
They are moved through a governmentality of enfranchisement: once Reconstruction rendered former internal
Others legally unexcludable the dominant group had to generate an external one incorporation and exclusion
proving successive phases of one process rather than opposites. They are reinforced through spatial politics and
exclusion traveling with empire. The monocausal reading of the title might invite is resisted throughout: capital
wanted the labor that ideology demanded be expelled.

What the decision installed is a binary constitutional structure rather than a policy: citizens governed by
law aliens governed by sovereignty the boundary between them fixed by the political branches beyond review.
It has proved compatible with successive liberalizations each generating a successor Other and has never been
repudiated. Hence a deliberately uncomfortable conclusion: striking the doctrine down would not by itself
advance rights since a polity constituted through exclusion that can no longer draw the line outward may
redirect inward the domination it once directed at aliens.

Keywords: Chae Chan Ping Case; identity politics; Chinese Exclusion Act; national security narrative,
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